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A Preview of Proposed EEOC Enforcement Guidance and Effects of #MeToo 

Combatting workplace harassment with “fully resourced” complaint systems, 

independent investigations and a new approach to training 

 

By Kirsten Scheurer Branigan and Jessica Stein Allen

Last year’s #MeToo movement thrust the 

systemic workplace sexual harassment 

epidemic into the national spotlight. This 

pervasive crisis, however, has long persisted 

across all industries. Now, more than ever, 

employers need specific universal guidance 

on how to prevent and remediate sexual 

harassment as well as other forms of 

workplace harassment. The much 

anticipated 2017 Enforcement Guidance on 

Unlawful Harassment from the U.S. Equal 

Employment Opportunity Commission 

[hereinafter “proposed Guidance”] will 

provide critical and concrete methods to 

combat harassment in the workplace. The 

proposed Guidance explains the legal 

standards for unlawful harassment and will 

replace earlier guidance issued in the 1990s.  

Significantly, the propose Guidance has 

been the culmination of a far-reaching 

EEOC study, which began even before the 

recent #MeToo movement fully 

materialized.   

In 2015, the EEOC formed a Select Task 

Force on the Study of Harassment in the 

Workplace, co-chaired by Chai R. Feldblum 

and Victoria A. Lipnic. The co-chairs 

released their findings in a comprehensive 

Report and Executive Summary & 

Recommendations to the EEOC in June 

2016, which focused on identifying ways to 

renew efforts to prevent harassment. See 

Chai R. Feldblum & Victoria A. Lipnic, 

EEOC, Select Task Force on the Study of 

Harassment in the Workplace, Report of Co-

Chairs Chai R. Feldblum & Victoria A. 

Lipnic (June 2016). 

Further, in the wake of the #MeToo 

movement, on Nov. 22, 2017, the EEOC 

issued best practices entitled, “Promising 

Practices for Preventing Harassment,” which 

includes checklists and other tools identified 

in the Select Task Force testimony and the 

Select Task Force Co-Chairs’ Report. The 

Promising Practices mirror the core 

principles and much of the information set 

forth in the proposed Guidance.  

https://www.eeoc.gov/eeoc/publications/pro

mising-practices.cfm.  

 The statistics on allegations of workplace 

harassment are staggering. As detailed by 

the Select Task Force Co-Chairs’ Report, 
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nearly a third of the 90,000 EEOC charges 

received by the Commission in 2015 

included allegations of workplace 

harassment, under multiple protected areas, 

including on the basis of sex, sexual 

orientation, gender identity, pregnancy, race, 

disability, age, ethnicity, national origin, 

color and religion. See Executive Summary 

at 1.  Even more troubling is that 

approximately three out of four harassed 

employees never report the conduct, and 

current methods aimed at prevention have 

been ineffective. See id. at 2.   

Significantly, the proposed Guidance, which 

works in tandem with the Select Task Force 

Co-Chairs’ Report and Executive Summary, 

will serve as a resource for employers, 

employees and practitioners seeking detailed 

information about the position of the EEOC 

on unlawful harassment; and for employers 

seeking concrete effective measures, such as 

having a complaint reporting system, 

investigation procedure and compliance 

training to fight workplace harassment. See 

Executive Summary at 5. 

The proposed Guidance and companion 

Select Task Force Co-Chairs’ Report outline 

five key measures, which have generally 

proven effective in preventing and 

remedying harassment.  They are: (1) strong 

and committed leadership; (2) regular and 

proven accountability; (3) robust and 

comprehensive harassment policies; (4) 

reliable and accessible complaint 

procedures, which include prompt and 

thorough investigations of harassment; and 

(5) routine, interactive (preferably live) 

training tailored to the specific workforce 

and workplace. See proposed Guidance at 

68. These five core principles are 

interrelated in that effective anti-harassment 

policies, including complaint procedures and 

resolution as well as workplace 

investigations and compliance training 

cannot be implemented and made a priority 

without strong leadership and accountability 

from senior officials and managers who 

must develop and maintain a culture of 

respect. See id. at 69. Without a commitment 

that harassment will not be tolerated from 

the highest levels of an organization’s 

leadership, and without effective anti-

harassment policies and protocols, a culture 

of harassment, inaction and fear of reprisal 

will continue to fester. 

In addition to having effective anti-

harassment policies, which should include a 

statement that employers will undertake 

prompt, impartial and thorough 

investigations, See id. at 71, the proposed 

Guidance provides concrete 

recommendations for creating and ensuring 

an effective harassment complaint reporting 

system, which includes conducting proper 

and comprehensive investigations. An 

effective harassment complaint system 

contains the below measures, as well as 

others: 

 Is fully resourced, enabling the 

organization to respond promptly, 

thoroughly and effectively to 

complaints;  

 Welcomes questions, concerns, and 

complaints; encourages employees to 

report potentially problematic conduct 

early; treats alleged victims, 

complainants, witnesses, alleged 

harassers, and others with respect; 

operates promptly, thoroughly, and 

impartially; and imposes appropriate 

consequences for harassment or related 

misconduct, such as retaliation; 

 Provides prompt, thorough and neutral 

investigations; and 

 Protects the privacy of alleged victims, 

individuals who report harassment, 

witnesses, alleged harassers and other 

relevant individuals to the greatest extent 

possible, consistent with a thorough and 
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impartial investigation with relevant 

legal requirements.  

See id. at 72. 

Further, those employees who are 

responsible for receiving, investigating and 

resolving complaints should be neutral, 

independent and well-trained to perform 

these critical functions. See id. at 72-73. The 

importance of using professional trained 

individuals cannot be understated.  They 

must be able to “appropriately document 

every complaint, from initial intake to 

investigation to resolution, use guidelines to 

weigh the credibility of all relevant parties, 

and prepare a written report documenting 

the investigation, findings, 

recommendations, and disciplinary action 

imposed (if any), and corrective and 

preventative action taken (if any).” See id at 

73. Employers often engage experienced 

external attorney investigators who can 

independently evaluate harassment 

allegations and assess credibility. 

While the proposed Guidance does not 

define “fully resourced” harassment 

complaint systems, based upon the many 

areas highlighted, there is a clear 

expectation that employers devote monetary 

resources and time to ensure that the 

mechanisms for reporting and addressing 

complaints work. If employers fail to devote 

sufficient resources, such efforts may in fact 

be deemed unreasonable and lead to an 

inadequate result. The “fully-resourced” 

requirement would likewise serve to avoid 

“sham investigations,” and/or investigations 

where the conclusions are limited because 

an investigator is limited from assessing the 

full breadth of evidence. 

Another core principle is providing effective 

harassment training for all employees so 

they can identify unlawful forms of 

harassment and understand how to use the 

reporting system. Indeed, the commitment 

from leadership and anti-harassment policies 

will only be operative if the entire workforce 

is aware of them. The EEOC urges that there 

be comprehensive training that is interactive 

(and preferably live) for the entire 

workforce—supervisory and non-

supervisory alike—performed by qualified 

trainers. Such training should be routinely 

evaluated by the participants and ensure that 

all employees understand “organizational 

rules, policies, procedures, and expectations, 

as well as the consequences of misconduct.” 

See id. at 73. There should be an 

unequivocal statement that retaliation is 

prohibited and will not be tolerated, and that 

no action will be taken against those who 

make good faith complaints and/or 

participate in investigations, regardless of 

whether the alleged conduct is found to 

violate the harassment policy. See id. at 74. 

The proposed Guidance outlines specific 

recommendations on additional training 

guidelines for supervisors and managers 

who have additional responsibilities 

concerning identifying and reporting 

harassment. See id. Finally, the proposed 

Guidance suggests that employers consider 

implementing new kinds of training, such as 

“workplace civility training and/or bystander 

intervention training, to prevent workplace 

harassment.” See id. at 75. 

Not only will creating and implementing 

these effective measures aid in preventing 

and addressing workplace harassment, but 

robust anti-harassment policies, along with 

substantive complaint and investigation 

procedures, as well as supervisory and non-

supervisory compliance training, could 

mean the difference in terms of an 

employer’s potential legal exposure for 

alleged supervisor harassment under New 

Jersey and federal Law. In the proposed 

Guidance, the EEOC reiterates its prior 

findings demonstrating how employers can 
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establish an affirmative defense for 

vicarious liability in accordance with the 

1998 companion U.S. Supreme Court cases 

of Burlington Indust. v. Ellerth, 524 U.S. 

742 (1998), and Faragher v. City of Boca 

Raton, 524 U.S. 775 (1998), where the 

employer exercised reasonable care to 

prevent and promptly correct the harassing 

behavior, and the plaintiff unreasonably 

failed to take advantage of any preventive or 

corrective opportunities provided by the 

employer or to avoid harm otherwise. In the 

2015 seminal case of Aguas v. State of New 

Jersey, 220 N.J. 494, 499 (2015), the New 

Jersey Supreme Court provided guidance to 

employers defending such supervisory 

harassment claims under the New Jersey 

Law Against Discrimination and adopted the 

governing standards set forth by in Faragher 

and Ellerth. In Aguas, the court noted that an 

employer will be unable to avail itself of the 

prospect of an affirmative defense in 

litigation if the employer does not 

“unequivocally warn its workforce that 

sexual harassment will not be tolerated, 

provide consistent training, and strictly 

enforce its policy.” See id. at 523. 

As the past year’s #MeToo movement has 

dramatically highlighted, a persistent and 

pervasive workplace harassment crisis 

exists—a crisis that must come to an 

immediate and permanent end. Victoria 

Lipnic, EEOC Task Force Co-Chair, 

recently commented that the impact of the 

#MeToo movement has not yet resulted in 

increased filing of EEOC Charges, but she 

has been informed of increases in 

prelitigation demand letters that may result 

in filing of EEOC Charges. See “EEOC Sees 

No Increase in Charges Since Start of 

MeToo” Law360 (March 13, 2018).  

Employers are poised to play a critical role 

in combating workplace harassment. 

Armed with effective tools, such as a 

commitment from leadership and 

accountability, as well as strong anti-

harassment policies, complaint procedures, 

prompt and independent investigations, and 

universal interactive compliance training, 

employers across all industries can help 

abate and prevent harassment in the 

workplace. While awaiting the approval of 

the proposed Guidance by the U.S. Office of 

Management and Budget, the proposed 

Guidance cannot be released soon enough. 

Until such time, employers would be wise 

now to conduct a review and full audit of 

their existing anti-harassment policies, 

complaint procedures, investigation 

processes and harassment training and 

proactively update these measures consistent 

with the EEOC proposed Guidance. In fact, 

the Promising Practices materials and 

checklists recently issued by the EEOC are 

beneficial resources that employers may 

currently use to assist in their prevention and 

remediation efforts. See 

https://www.eeoc.gov/eeoc/publications/pro

mising-practices.cfm. 
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OVERVIEW 

For decades, public and private employers have faced the need to effectively prevent and address 

workplace sexual harassment and discrimination.  Yet, today’s #MeToo #TimesUp Movement has not 

only publicized this necessity, and the failures of many workplaces to effectually address and investigate 

sexual harassment complaints, but has created a real sense of urgency for employers and educational 

institutions to act swiftly and purposefully in response to harassment and discrimination complaints by 

employees, faculty, and students.  The reverberation of the Movement has been felt in all industries and 

types of organizations, whether corporate, public, or non-profit as well as on college campuses across 

the country, creating a heightened demand to focus on implementing and executing preventative and 

remedial measures. As the United States Equal Employment Opportunity Commission (EEOC) has 

recognized, among the most effective and defensible measures in combatting harassment and 

discrimination is a prompt, thorough, and impartial workplace investigation.  Such an investigation, 

which is a key component to having a reliable and accessible 

complaint procedure, not only resolves harassment 

complaints, but ensures that reliable documentation exists 

for future decision-making and/or future litigation. 

A proper and comprehensive investigation provides 

employers with a path to collect the facts and assess 

credibility in an effort to determine the veracity of the 

allegations and assist employers with resolving such accusations.  The investigator must have the 

authority, independence and resources necessary to investigate.  As detailed below, an effective 

investigation can make the difference in terms of the organization’s potential legal exposure under New 

Jersey and federal law. 

LAW COMPLIANT INVESTIGATIONS 

Both federal and New Jersey law have long prohibited workplace and campus harassment and 

discrimination that is based on, among other protected statuses, a person’s sex, race, national origin, 

religion, age, disability and sexual orientation.  These same laws prohibit retaliation against a person 

who engages in protected activity, which includes filing an internal complaint of workplace harassment 

or discrimination.  An effective complaint procedure and investigation can limit an employer 

organization’s potential legal exposure for alleged supervisor harassment under the applicable laws. 

 

…AMONG THE MOST EFFECTIVE AND 

DEFENSIBLE MEASURES IN 

COMBATTING HARASSMENT AND 

DISCRIMINATION IS A PROMPT, 

THOROUGH, AND IMPARTIAL 

WORKPLACE INVESTIGATION.   
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In the workplace context, Title VII of the Civil Rights Act of 1964 (“Title VII”) prohibits discrimination 

against any employee or applicant on the basis of sex, race, color, religion, or national origin and applies 

to private and public colleges and universities.  Generally speaking, Title IX of the Education 

Amendments of 1972 (“Title IX”) prohibits discrimination against 

employees, faculty and students on the basis of sex in education 

programs and activities that receive federal funding.  Both statutes 

have anti-retaliation provisions as well.  

New Jersey’s Law Against Discrimination (“the LAD”), § N.J.S.A. 10:5-

1 et seq. has even stronger protections against harassment and 

discrimination in the workplace beyond Title VII and Title IX.  The 

LAD makes it unlawful for an employer to discriminate or harass an 

employee or an applicant based on race, creed, color, national 

origin, nationality, ancestry, age, sex (including pregnancy), familial 

status, marital status, domestic partnership or civil union status, affectional or sexual orientation, 

gender identity or expression, atypical hereditary cellular or blood trait, genetic information, liability for 

military service, and mental or physical disability, perceived disability, and AIDS and HIV status. 

In a series of landmark cases, beginning twenty seven years ago, the New Jersey Supreme Court 

emphasized that under the LAD, § N.J.S.A. 10:5-12(d), an employer’s existence and enforcement of 

effective anti-harassment policies may provide evidence of due care.  See Lehmann v. Toys ‘R’ Us, Inc., 

132 N.J. 587 (1992) and its progeny.  Three years ago, in the seminal case of Aguas v. State of New 

Jersey, the New Jersey Supreme Court clarified when an affirmative defense is available to employers in 

response to a LAD supervisor sexual harassment claim, and when no tangible adverse employment 

action has been taken.  Aguas v. State of New Jersey, 220 N.J. 494, 499 (2015).  In Aguas, the defendant 

employer asserted as an affirmative defense that it engaged 

in prompt and remedial action in response to the plaintiff 

employee’s internal sexual harassment complaint and that it 

conducted a thorough investigation of her complaints.   

The Court provided invaluable guidance to employers faced 

with defending LAD superior sexual harassment claims in 

court, and adopted the governing standards set forth by the 

United States Supreme Court in Faragher v. City of Boca 

Raton, 524 U.S. 775 (1998) and Burlington Industries v. 

Ellerth, 524 U.S. 742 (1998), for determining an employer’s 

vicarious liability in a plaintiff’s sexual harassment negligence-based claim.  Specifically, the affirmative 

defense is available if the employer demonstrates that “‘(a) the employer exercised reasonable care to 

prevent and correct promptly sexually harassing behavior; and (b) the plaintiff employee unreasonably 

failed to take advantage of preventative or corrective opportunities provided by the employer or to 

otherwise avoid harm.’”  Aguas, 220 N.J. at 499 (quoting Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 

765).  In so ruling, the New Jersey Supreme Court reaffirmed that the employer’s implementation and 

enforcement of an effective anti-harassment policy and complaint procedure as well as a policy of 

THE COURT PROVIDED INVALUABLE 

GUIDANCE TO EMPLOYERS FACED 

WITH DEFENDING LAD SUPERIOR 

SEXUAL HARASSMENT CLAIMS IN 

COURT, AND ADOPTED THE 

GOVERNING STANDARDS SET FORTH 

BY THE UNITED STATES SUPREME 

COURT 
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conducting prompt, thorough and neutral investigations is a critical factor in determining an employer’s 

liability in response to a supervisory sexual harassment claim.  

COMPLAINT PROCEDURE 

In most circumstances, an investigation stems from an individual lodging an internal complaint within 

the organization.  An effective complaint procedure must be in place.  The EEOC has emphasized, in its 

much anticipated 2017 Enforcement Guidance on Unlawful Harassment, employers should have a 

“harassment complaint system that is fully resourced, is accessible to employees, has multiple avenues 

for making a complaint, if possible, and is regularly communicated to all employees.”  U.S. Equal 

Employment Opportunity Enforcement Guidance on Unlawful Harassment at 69 (2017).  An effective 

complaint system ensures fairness and objectivity for the alleged victims, individuals who report 

harassment, witnesses, and the accused, consistent with a 

thorough, impartial, and law compliant investigation.  See id. 

All complaints and allegations contained therein should be 

investigated without prejudging the merits.  Equally important, 

as discussed previously herein, whether an employer can 

properly assert an affirmative defense in a sexual harassment 

lawsuit is dependent, in part, on whether the employer has an 

effective complaint procedure, of which the employee 

reasonably failed to avail him or herself.  Further, for institutions of higher learning and non-profit 

entities, ignoring allegations of misconduct can have dire consequences, including the loss of grant 

funds. 

 
THE INVESTIGATOR 

A critical first step is selecting an investigator.  To minimize the risks and potential costs of a 

mismanaged investigation, an investigator should be neutral, objective, well-trained, and possess very 

specific skills and experience.  An investigator must be analytical, detail-oriented, thorough and 

methodical – which are critical skills that prosecutors, former judges, mediators, and arbitrators 

routinely possess.  Equally important, while a skilled and well-trained human resources professional, in-

house counsel, or Title IX coordinator may conduct the 

internal investigation, an independent outside attorney 

investigator is uniquely suited to conduct the investigation 

in a thorough and objective manner, while preserving the 

integrity of the investigation throughout the process.  

Further, given the time-consuming and methodical 

processes of conducting an investigation, time constraints often prevent in-house counsel and other 

internal professionals, charged with other primary job responsibilities, from undertaking the 

investigation in a timely and effectual manner. 

 

 

AN INVESTIGATOR SHOULD BE 

NEUTRAL, OBJECTIVE, WELL-TRAINED, 

AND POSSESS VERY SPECIFIC SKILLS 

AND EXPERIENCE. 
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CRITICAL STEPS OF AN EFFECTIVE INVESTIGATION 

1. Preparing and Developing an Investigation Plan 

There is never any substitute for preparation.  As part of the initial investigative steps, identifying who to 

interview, who will schedule the interviews to avoid bias, the order of interviews, where and when to 

conduct the interviews, and by whom are just a few of the action items that must be considered before 

a single interview should be conducted.  Also, identifying, gathering, and preserving relevant documents 

-- including the written complaint (if any), employer’s records (e.g., anti-harassment policies, sexual 

harassment training records, personnel files, organizational charts), and other materials, such as 

electronic data (e.g., text messages and emails), and photographs -- are key components.  Other 

considerations are -- if litigation is anticipated, is a litigation hold necessary, and if so, who should issue 

it?  Finally, establish confidentiality protocols between the investigator and the organization’s point of 

contact. 

2. Conducting Interviews 

At the start of the interview, the investigator should 

explain his or her role and impress the need for the 

interviewee to cooperate and to be honest.  Emphasize 

that the employer organization takes the allegations 

seriously, and that retaliation against those who 

participate in the investigative process is prohibited.  If 

the investigator is an attorney, especially if representing the organization, he or she also must make 

clear to the witness, pursuant to Upjohn v. United States, that the investigator does not represent the 

interviewee, and that the investigator will be likely sharing the witnesses’ statements and information 

provided with the employer organization. 

The demeanor of the investigator may directly impact the interview.  A calm, neutral, fair, and engaging 

investigator is more likely to be well-received by the complainant, witness, and/or accused and further 

preserves the independence and effectiveness of the entire investigation.  The right demeanor can 

minimize the risk of allegations of a sham investigation.   

During the interview, the investigator may need to make credibility assessments in order to determine 

the veracity of the allegations. Likewise, throughout the investigation, the investigator must be mindful 

of the need to conduct follow up interviews and interview all relevant individuals.  Failure to do so can 

result in an ineffective investigation. 

3. Collecting and Analyzing the Evidence 

The investigator must carefully and meticulously analyze both the testimony of all interviewees and all 

documentary evidence collected.  Along with credibility assessments, the investigator should note any 

inconsistencies between interviewee testimony.   

 

THE RIGHT DEMEANOR CAN 

MINIMIZE THE RISK OF ALLEGATIONS 

OF A SHAM INVESTIGATION. 
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4. Documenting the Investigation 

Throughout the investigation, the investigator should create a written record of his or her interviews 

and document all findings.  If preparing a written report, the investigator should keep in mind who may 

see the investigation and its findings, such as decision-makers of the organization, regulating 

government agencies, outside auditors and law enforcement.  The investigator must be able to support 

those findings based on all the evidence gathered and analyzed. 

POST INVESTIGATION 

1. Taking Remedial Action 

Based on the findings of the investigation, corrective remedial action may need to be taken if the 

allegations are substantiated.  In consultation with legal counsel, such action may require the imposition 

of discipline against the alleged harassing employee(s).  The organization should advise the complainant 

about the outcome of the investigation.  Whether the detailed findings and other information should be 

shared with the complainant (or his/her legal representative) must be carefully considered on a case-by-

case basis.  Likewise, the organization should provide the appropriate support to the complainant and 

ensure no retaliation will be taken against him or her.  It is important to remember that good faith based 

complaints, which are ultimately not substantiated, are not necessarily frivolous.  Employers should 

avoid taking any adverse employment actions against the complainant.   

2. Continual Monitoring 

Once the investigation is completed, findings are made, and remedial actions, if any, are taken, 

organizations must continue to monitor the incident(s) that led to the investigation.  Professionals 

within the organization should 

follow-up with the complainant 

to ensure there are no repeat 

instances of misconduct.  The 

organization should evaluate the 

effectiveness of the 

investigation and whether any 

additional investigative steps 

must be taken.   

Finally, based on the findings of 

the investigation, the 

organization should consider 

whether any current internal 

policies and procedures need 

revisions.  The focus of anti-harassment and discrimination policies should be on ensuring a harassment 

and discrimination free workplace.   
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CONCLUSION 

An effective law compliant investigation, from the planning stages up to and including the 

implementation of prompt remedial measures, is an essential tool for combatting sexual misconduct in 

the workplace as well as in the academic environment, allowing employers and school officials to 

promptly render informed decisions, and decreasing the likelihood of exposing the organization to 

liability.  Failing to establish a complaint procedure process and conduct an investigation that is 

comprehensive, neutral and accessible for all individuals can be a costly mistake for any organization.  

Working with highly skilled and trained investigators can make the difference between best practices 

and careless costly errors in conducting investigations.   

RESOURCES 

 U.S. Equal Employment Opportunity Enforcement Guidance on Unlawful Harassment at 69 
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INTRODUCTION 

When can an employment investigation create liability?  The answer: when the employer and/or 

the investigator misuses or mishandles the investigation.  Creative plaintiffs’ attorneys may assert – and 

have asserted -- claims ranging from retaliation, to violation of public policy and privacy rights, to 

negligent or intentional misrepresentation, and last but not least, RICO and other conspiracy allegations.  

In addition, courts may levy heavy sanctions against investigators/employers who commit misconduct in 

connection with investigations. 

RETALIATION FOR COOPERATING WITH AN INVESTIGATION 

In Crawford v. Metropolitan Government of Nashville and Davidson County, Tennessee, 555 U.S. 

271, 172 L. Ed. 2d 650 (2009), the United States Supreme Court held that an employee is protected from 

retaliation under Title VII of the Civil Rights Act of 1964 for answers she gave the defendant’s 

investigator’s questions about an alleged` harasser, even where she did not initiate the complaint.  The 

Sixth Circuit had held that she was not entitled to protection from retaliation because she had not engaged 

in “active, consistent” opposition to the harassment, but had merely answered questions during the 

investigation.  However, the Supreme Court reversed, and in a (perhaps surprising) pro-employee opinion, 

noted that the plaintiff’s answers were criticisms of the person being investigated, and thus were identical 

in content to complaints that are undoubtedly protected by Title VII’s opposition clause.  In other words, 

her comments were meant to be, and were perceived by the employer as, opposition to the discriminatory 

conduct. Therefore, her cooperation in the investigation was protected activity under Title VII’s 

opposition clause.  

INVESTIGATOR MISCONDUCT:  WHEN IS IT ACTIONABLE? 

 In Peterson v. Ballard, 292 N.J. Super. 575 (App. Div.), certif. denied, 147 N.J. 260 (1996), an 

interviewee brought an action against the employer and employer’s attorney for the attorney’s actions 

during an investigation of a co-employee’s sexual harassment suit against the employer.  (Note that New 

Jersey imposed a duty to investigate sexual harassment claims long before Farragher/Ellerth, and this case 
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arose in that context).  The plaintiff alleged that the employer’s attorney had so abused and demeaned her 

in an interview that his conduct created claims under the New Jersey Law Against Discrimination (LAD) 

for retaliation and under the common law regarding intentional infliction of emotional distress.  In that 

case, the appellate court decided that the attorney could not be held liable because of the litigation 

privilege.  The Court did not rule, however, on whether such actions could render the company liable 

under the LAD.   

Thus, in Peterson, the individual investigator -- although not the employer for whom he was acting 

as agent -- avoided liability.  However, in Spagnola v. Town of Morristown, 2006 WL 3533726 (D. N.J.), 

the  District Court for the District of New Jersey held that an attorney/investigator hired by the Town of 

Morristown to conduct an investigation of an internal sexual harassment complaint could be held liable to 

the complainant for negligent misrepresentation.  The plaintiff’s attorney creatively pleaded, and argued 

persuasively on the attorney’s motion to dismiss, that the investigator had deliberately mislead her as to 

the legal significance of her complaints.  The attorney argued that he owed no duty to her because there 

was no attorney/client relationship between them.  The Court determined that dismissal at the motion to 

dismiss stage was inappropriate.  It further determined that, if the allegations made by plaintiff about his 

conduct proved to be true, she could state a claim for negligent misrepresentation. 

The attorney had informed the plaintiff that, since she was not spoken to or touched in a sexual 

way, she did not have a claim for sexual harassment, which clearly was incorrect legal advice.  The 

investigator allegedly also advised her to seek a new job “off the record” and instead of helping to 

investigate her complaints, served the harasser’s and employer’s interests over hers by continually giving 

her knowingly false information and trying to intimidate her.  Furthermore, the investigator allegedly told 

her that the employer had no policy that was violated by the supervisor’s conduct and that the employer 

had no duty to protect her from the misconduct.  The plaintiff alleged that it was thus foreseeable that she 

would remain in her job and be further exposed to sexual harassment. 
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The Court found that a jury could reasonably find that plaintiff relied on this information and that 

she was harmed by it, including continued exposure to sexual materials, thus causing emotional distress.  

In other words, the three elements of a negligent misrepresentation claim could be shown: (1) negligent 

misstatements of a past or existing fact; (2) justifiable reliance on the misrepresentation; and (3) reliance 

caused a loss or injury.  Thus, this novel theory was utilized to potentially hold an attorney/investigator 

personally responsible for his conduct during the investigatory process. 

In a different vein, in Grasser v. United Health Corporation, (unpublished opinion) (N.J. Law Div. 

2002), the trial court recognized another novel claim arising out of an employer’s abuse of the obligation 

imposed upon employers to investigate sexual harassment complaints.  In Grasser, the male plaintiff was 

terminated for allegedly sexually harassing a female employee. The female employee, who quit 

voluntarily, made it clear that her relationship with plaintiff was completely consensual.  In fact, she 

stated that she was quitting because her boyfriend had discovered the affair.  Despite the fact that there 

was no complaint of sexual harassment—indeed, the “victim” made it clear that no such harassment was 

involved—the employer conducted an “investigation” of the plaintiff/supervisor, purportedly under the 

case law requiring such investigations of sexual harassment complaints.  They then fired the plaintiff for 

sexual harassment. 

Grasser sued, alleging claims under the common law for wrongful discharge in violation of public 

policy.  The Court held that since employers are required to investigate complaints of sexual harassment 

to avoid liability, they also are required to ensure that the investigation is fair to everyone involved, 

including the accused.  The employer there allegedly conducted a bad faith investigation which it used as 

a pretest to fire the plaintiff.  While the Court did not go so far as to state that mere negligence in 

conducting an investigation could give rise to a claim, it made it clear that misusing the law which 

requires such investigations to be conducted may result in liability.  Thus, a wrongfully accused harasser 

may have a legal remedy if the investigation is conducted in bad faith or in a manner that is antithetical to 

a full, fair and impartial review of the alleged complaints.   
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 Finally, in McLaughlin v. National Grid, Inc., 2010 WL 1379814 (D. Mass. 2010), the Court 

denied summary judgment on plaintiff’s claim that a sham investigation was an independent 

discriminatory act under Title VIII and §1981.  In McLaughlin, the plaintiff, an African-American male, 

alleged race discrimination and retaliation against defendant, National Grid.  He alleged that his employer 

denied him three (3) promotions because of his race and conducted a sham investigation after he filed an 

internal complaint.  Specifically, plaintiff had filed a complaint with the human resources department 

about the company’s decision not to interview him for a different position.  Dennis Flood was assigned to 

be the investigator; plaintiff asserted that Flood had participated in the earlier decision not to hire him for 

a previous position.  The investigator concluded that plaintiff’s race was not a factor in the company’s 

decision not to interview him, and that National Grid considered other employees more qualified for the 

job.  

 When the company met with plaintiff to advise him of the results of the investigation, the human 

resources person allegedly said: “Manch, I’m just gonna tell it to you like it is---Every time black people 

don’t get the position they think they deserve, the first thing they cry is discrimination.”  That human 

resources person, an African-American, admitted to making the statement, but denied its negative 

implications.  Plaintiff's complaints centered around her comments, and the fact that Flood conducted the 

investigation, despite having been involved in the earlier decision not to hire him for another job.  Id. at 

*9 

 In allowing that claim to survive summary judgment, the Court first noted that defendant never 

argued that a sham investigation could not qualify as an adverse employment action.  It then found, “A 

jury might reasonably infer that an investigation was not independent or valid if it were conducted by a 

person who participated in one of the challenged decisions.”  Further, the Court commented that, while 

there could be innocent explanations for Grace’s comment, a factual dispute as to precisely what was said 

existed, thus allowing a trial to go forward on that portion of the discrimination claim.  Id. 
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EMPLOYER RELIANCE UPON INVESTIGATOR DETERMINATIONS 

In Gilooly v. Missouri Department of Human and Senior Services, 421 F.3d 734 (8th Cir. 2005), 

the Eighth Circuit Court of Appeals held that there was an issue of material fact suitable for determination 

by a jury in a case where a male employee had made a sexual harassment complaint against two female 

employees.  In the ensuing investigation, the investigator found that there was no sexual harassment, and 

that the plaintiff had filed a false claim and lied during the investigation.  In reliance upon that 

determination, the employer fired the plaintiff.   The plaintiff that his termination constituted retaliation.   

The Court held that summary judgment on that claim was improper, as the termination letter stated 

that his termination was based on conduct and deception during the sexual harassment investigation, and 

that that statement gave rise to a necessary inference of retaliatory motive.  This conclusion was drawn 

because the belief that the employee was lying was founded solely upon the statements of other 

employees and witnesses, which the investigator credited, but for which there was no independently 

verifiable evidence that contradicted the plaintiff’s allegations.  Clearly, investigators should guard 

against recommending punishment for persons who make protected complaints, resulting in 

investigations, where there is little evidence, if any, that the complaining employee is lying or acting in 

bad faith.  

VIOLATION OF PRIVACY RIGHTS 

Although outside the investigation context, a decision by the New Jersey Supreme Court, Stengart 

v. Loving Care Agency, Inc., 201 N.J. 300, 990 A.2d 650 (2010), demonstrates the dangers of 

overstepping with respect to employees’ privacy rights.  In Stengart, the Court considered the issue 

whether emails exchanged by an employee and her attorney through her personal, password-protected. 

web-based email account, even though sent via the employer’s computer, and the employer’s handbook 

purported to transform private emails into company property, were protected by the attorney/client 

privilege.   
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The Supreme Court affirmed the Appellate Division’s ruling on this issue, 408 N.J. Super. 54, 973 

A.2d 390 (2009), which had cited with approval a decision of the New York Court of Appeals, Thyroff v. 

Nationwide Mutual Insurance Co., 8 N.Y.3d 283, 832 N.Y.S.2d 873, 864 N.E. 2d 1272 (2007).  The 

Court held that property rights are no less offended when an employer examines documents stored on a 

computer as when as employer rifles through a folder containing an employee’s private papers, or reaches 

in and examines the contents of an employee’s pockets.  Thus, the Stengart Court held that a breach of the 

company policy with regard to the use of its computers did not justify the company’s claim of ownership 

to personal communications and information accessible therefrom or contained therein.  Stengart, supra, 

990 A.2d at 663. Indeed, as the Appellate Division noted, in this electronic age, the speed and ease with 

which many communications may now be made has created numerous difficulties in segregating personal 

business from company business, resulting in many highly personal and confidential transactions 

commonly conducted by the Internet within moments.  973 A.2d at 400. 

The Supreme Court found:  “Applying the above considerations to the facts before us, we find that 

Stengart had a reasonable expectation of privacy in the e-mails she exchanged with her attorney on 

Loving Care's laptop.  Stengart plainly took steps to protect the privacy of those emails and shield them 

from her employer. She used a personal, password-protected e-mail account instead of her company e-

mail address and did not save the account's password on her computer. In other words, she had a 

subjective expectation of privacy in messages to and from her lawyer discussing the subject of a future 

lawsuit.  In light of the language of the Policy and the attorney-client nature of the communications, her 

expectation of privacy was also objectively reasonable. As noted earlier, the Policy does not address the 

use of personal, web-based e-mail accounts accessed through company equipment. It does not address 

personal accounts at all. Nor does it warn employees that the contents of e-mails sent via personal 

accounts can be forensically  retrieved and read by the company. Indeed, in acknowledging that 

occasional personal use of e-mail is permitted, the Policy created doubt about whether those e-mails are 

company or private property.”  990 A. 2d. at 663. 
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The Court concluded that the attorney/client privilege remained in effect with respect to those 

communications, and the employer was forced to return them.  More significantly, the Court held that the 

employer’s outside counsel, who had received and reviewed such information, was subject to possible 

disqualification from the case and other sanctions, to be determined by the trial court, for its conduct in 

failing to alert the plaintiff that it was in possession of these emails and giving plaintiff the right to seek a 

ruling from a judge about them.  Id. at 666.   

It easily can be seen how the Stengart case may be utilized by employees’ attorneys in the future 

when employers overreach with respect to their intrusions into an employee’s personal life and 

communications, albeit at work, including in conducting investigations.  Investigators and employers thus 

must be extremely cautious in reviewing electronic communications in the course of conducting 

investigations. 

RICO (AND OTHER CLAIMS) 

One of the worst nightmares involving an investigation gone wild to date is described in Vierria v. 

California Highway Patrol, 644 F. Supp. 2d 1219 (E.D. Cal. 2009).  In that case, plaintiff was an 

employee of the California Highway Patrol.  She asserted numerous claims, including under the Racketeer 

Influence and Corrupt Organization Act (“RICO”), violation of the right to equal protection under Section 

1983, violation of the right of privacy under Section 1983, discrimination, harassment and retaliation 

under the California Code, and intentional infliction of emotional distress.  Although, ultimately, 

plaintiff’s claims were dismissed on summary judgment, 2011 WL 2971170 (E.D. Cal. 2011), that 

dismissal was after two years of discovery, as the Court initially denied the majority of defendants’ 

motion to dismiss. 

The case arose out of an increased number of disability claims associated with retiring California 

Highway Patrol (“CHP”) assistant and deputy chiefs.  Plaintiff worked for CHP as an analyst in the 

disability and retirement section.  Employees apparently became concerned about the fraudulent theft of 

state funds through such claims.  A newspaper, the Sacramento Bee, dubbed these “large and unjustified 
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payouts” the “Chief’s Disease”.  A grand jury investigation subsequently began, but, according to 

plaintiff’s complaint, instead of investigating the accuracy of the allegations about “Chief’s Disease, CHP 

began a “witch hunt” to determine which, if any, of its employees had leaked the information to the 

Sacramento Bee.  Id. at *2.  It was alleged that various high-level employees engaged in this fraud; a 

criminal investigation and state audit to address concerns of favoritism and conflicts of interest was 

begun.  Id. 

Plaintiff alleged that there was a conspiracy to “harass, humiliate, and bring false or exaggerated 

disciplinary charges against any CHP employee who protested the fraudulent practice.”  Id at *3.  In 

addition, she alleged that her employer and an individual defendant, Castle, attempted to force non-

compliant employees into the worker’s compensation system, in order to expose them to an investigation 

by another defendant, SCIF, which ran that program.  Once in that system, she alleged that SCIF 

subjected these employees to excessive and prolonged investigations, and depositions into private matters 

unrelated to the disability claims.  Id. 

After a coworker filed a complaint against plaintiff alleging that she was planning to leak 

information to the Sacramento Bee about some workers compensation claims, the CHP Office of Internal 

Affairs began an investigation into whether plaintiff was “thinking about” leaking information to the 

Sacramento Bee.  Id.  Plaintiff was subjected to a 4 1/2 hour interrogation, during which she alleged that 

she was repeatedly threatened with disciplinary action, including dismissal, and was “grilled” relentlessly 

about whether she leaked information.  She alleged that the investigators “also interrogated her about 

unrelated personal matters, including her religious practices, in order to force her to confess to betraying 

CHP”.  Id.  In addition to that interrogation, CHP interrogated her coworkers, managers and husband.  

CHP inquired about personal matters, including sexual relationships and religious practices.  It was 

alleged, obviously, that these inquiries were unrelated to whether she was “thinking about” leaking 

information to the Sacramento Bee.  Plaintiff alleged that the interrogation and scrutiny she was enforced 
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to endure were intended to “scare” her and other employees from reporting specific cases of “Chief’s 

Disease” misconduct.  Id.   

Although Internal Affairs issued a report concluding that plaintiff did not release confidential 

information to the Sacramento Bee, it did include four unrelated allegations of improper action, and 

recommended adverse action against plaintiff.  She then filed a worker’s compensation claim for post-

traumatic stress disorder and “compassion fatigue”.  Id.  Although four physicians agreed that plaintiff’s 

physical and emotional symptoms were caused by work-related stressors and approved three-months’ 

leave, she claimed that she was then subjected to a second phase of what she claimed to be a “sham 

investigation,” to force her into confessing to be the Sacramento Bee informant.  She was subjected to six 

days of “relentless” depositions.  Defendants attempted to coerce her into “admitting she had worked with 

another person to leak information” by “grilling” her about a personal relationship with a former CHP 

captain.   

In addition, two investigative services investigated her workplace injury claim.  She alleged that 

those investigators asked questions of witnesses that went to the “sham investigation”, including about her 

sexual and family relationships, friendships, religion, California property ownership, bankruptcies, liens 

and judgments, and pending divorce.  Id. at 3-4.  She then was suspended for ten days and transferred.   

Plaintiff alleged not only that that suspension and transfer were retaliatory, but that defendants 

poisoned her new work environment by continuing the ongoing stigma of her as a “traitor”, and thus 

further intimidated and humiliated her.  Even though the decision to transfer and suspend her was 

overturned, plaintiff resigned in the wake of the “never-ending investigation and harassment, alleging a 

constructive termination.”  Id. at 4.   

Although in the context of a public employee, and thus involving claims that would not be 

available to a private employee, this case is particularly instructive as to the types of claims that could be 

asserted by a creative plaintiff, which claims in large part withstood defendants’ motion to dismiss.  

Perhaps most significantly, the motion to dismiss plaintiff’s RICO claim was denied, including her 
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retaliation claim under RICO.  The Court rejected all of defendant’s arguments under this draconian 

statute, which provides for treble damages, among other relief.  In addition, plaintiff’s free-speech claim 

against the individual defendants, and her retaliation claim under the California Code, survived the motion 

to dismiss.  Although plaintiff’s right to privacy claim under  Section 1983 was dismissed, she was 

granted leave to amend such claim to plead a violation of the United States Constitution.  Moreover, the 

Court refused to dismiss her claims based upon worker’s compensation preemption.  Finally, with respect 

to plaintiff’s intentional infliction of emotional distress claim, the Court not only rejected defendants’ 

contention that the conduct did not rise to the level of being extreme and outrageous enough to meet the 

criteria for such a claim, it denied dismissal on the basis of worker’s compensation preemption because 

the conduct allegedly contravened a “fundamental public policy”.  Id. at 15.  

 The individual investigator defendant faced personal liability on virtually all such claims, and 

although ultimately summary judgment was granted, it was only after two long years of expensive 

litigation, in which the investigator’s ethics and reputation were assailed and the possibility of personal 

liability hung over his head.  The Vierria case (while occurring in California and unlikely to produce the 

same result in many other states) remains as one of the best examples of the kind of far-reaching claims 

which may be asserted by an employee who is subjected to an investigation “gone wild.” 

SANCTIONS FOR INVESTIGATOR/COUNSEL MISCONDUCT 

 In EEOC, et al v. Spitzer Management, Inc., et al, 2013 WL 2250757 (N.D. Ohio 5/22/13), the 

Court awarded $300,000 in sanctions against defendants and their counsel for their investigators’/trial 

attorneys’ severe misconduct in connection with withholding documents and information related to the 

investigation of plaintiffs’ complaints, resulting in a mistrial.  While much of the misconduct involved the 

failure to produce documents in discovery, some of it involved the failure to preserve and produce 

original documents, including notes of interviews performed by attorneys with the defendants’ law firm, 

which also acted as trial counsel.  While the conduct in the Spitzer case was especially egregious, the case 



 11 

highlights the dangers of improperly conducting investigations, as well as the potentially severe problems 

which may result when counsel for defendant wears the dual hat of “investigator.”   

AND, MOST RECENTLY, INVESTIGATIONS ALLEGEDLY CONSPIRE TO CAUSE 

CRIMINAL CHARGES TO BE LEVIED 

Most recently, and perhaps most wildly, a former surgeon at the Rutgers Cancer Institute of New 

Jersey quit his job after authorities charged him with hiding a camera in a women’s restroom at the 

Institute.  He thereafter was charged in a 160-count indictment with numerous crimes, including secretly 

photographing 26 women using the restroom.  He then filed suit against his employers and several 

doctors, but also named as defendants the law firm and the two attorneys in that firm who performed the 

investigation into his conduct.   

The allegations of the complaint against the investigators are that they “formed their own criminal 

investigative enterprise, without regard to due process or other protections to those they were 

investigating.”  The complaint alleges that these defendants gathered “just enough innocent information” 

to incriminate plaintiff and “served it up to prosecutors and police.”  It asserts claims for federal civil 

rights violations, false light invasion of privacy, tortious interference with economic advantage, 

intentional infliction of emotional distress, and negligence against the investigators and their law firm by 

the doctor, as well as per quod claims on behalf of his wife. 

Wild indeed! 

CONCLUSION 

 

As the importance and frequency of workplace investigations increases, the potential for liability 

for the improper (and sometimes proper) conduct of such investigations is magnified.  Not only abuse and 

misuse of the investigatory process, but also the negligent conduct of same, may very well result in 

creative claims by employees and their attorneys.  Employment counsel must be vigilant in ensuring that 

all workplace investigations are conducted impartially, fairly, and thoroughly.  They must utilize 

investigators who are fully conversant with the law, and have the ability to deal with the myriad of 

credibility and interpersonal issues which arise during the course of their work.  Finally, they must be 
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fully cognizant of the potential liability for serious claims and sanctions, not only against the employer, 

but against the investigator, for improper (and sometimes even proper) investigatory practices.   
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